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REMARKS 



In the Office Action of March 25, 2003, the finality of the Office Action of June, 27, 
2002 was withdrawn in light 0 f Applicants 5 request for continued examination. In addition, the 
Office Action found a lack of unity of invention and, thus, required election of a single invention 
from Groups I - IV, as identified. 

Applicants' request reconsideration of the finding of a lack of unity of invention in view 
of the following arguments. In the event that the arguments presented are not foundjn be 
persuasive, Applicants' provisionally elect, with traverse, the claims identified in^Group I for 



inventions (Groups I-IV), which allegedly "are not so linked as to form a single general inventive 
concept under PCT Rule 13.1" because "under PCT Rule 13.2, they lack the same or 
corresponding special technical features." "While the Examiner acknowledged that the 
inventions of groups I-IV "all relate to a detectable reagent comprising discrete particle dispersed 
in a carrier, diluent, excipient, adjuvant, wherein said particle comprises a detectable marker 
encased in at least two layers of carbon," she concluded mat "the technical feature linking the 
inventions of groups I-IV does not constitute a special technical feature as defined by PCT rule 
13.2, as it does not define a contribution over the prior art." In support of this assertion, the 
Examiner characterized the Burch et al. reference as teaching 'Technegas (a plurality of discrete 
particles comprising a plurality of coating layers of carbon which completely enclose a minute 
crystal of 99m Tc metal) in an aqueous aerosol." 

The methods and reagents in pending claims 31-79 relate to stable diagnostic and 
therapeutic colloids for the selective detection of fibrin in aqueous environments. Applicants 
agree with the Examiner's assertion that the pending claims share a technical feature in common 
in that they each involve "a detectable reagent comprising discrete particle dispersed in a carrier, 



examination. 




Election / Restriction 



The Office Action of March 25, 2003 separated the pending claims into four groups of 
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diluent, excipient, adjuvant, herein said particle comprises a detectable marker encased in at 
least two layers of carbon." Applicants emphasize, however, that colloids of the present 
invention comprise carbonaceous particles dispersed in an aq ueous medium The combination of 
(i) selective binding to fibrin and (ii) stable association with an aqueous media exhibited by the 
diagnostic and therapeutic particles of the present invention provide "a technical relationship 
involving one or more of the same or coiresponding technical features . . . that define a 
contribution which each of the claimed inventions, considered as a whole, makes over the prior 
art" Patent Cooperation Treaty* Rule 13.2. 

As conceded by the Examiner, pending claims 31-79 have a technical feature in 
common, namely use of diagnostic or therapeutic carbonaceous particles dispersed in an aqueous 
medium for the detection of fibrin. Applicant submits that searching for prior art relevant to all 
the claims of Groups I - TV does not present a significant burden because the pending claims are 
linked by such a specific and well defined technical feature. It is further submitted that the 
Examiner's conclusions regarding the scope of the contribution of the present invention to the 
prior art are better evaluated in the context of 35 U.S.C. §§ 102 and 103 statutory requirements. 

In addition, the acknowledged technical features common to pending claims 31 - 79 do 
represent inventive contributions over the prior art because no prior art reference or combination 
of references teach diagnostic or therapeutic carbonaceous particles dispersed in an aqueous 
medium for detecting fibrin. Contrary to the Examiner's characterization, Burch et al (1986) 
does not teach a plurality of discrete particles comprising carbon layers enclosing a crystal of 
99m TC metal dispersed in an aqueous aerosol. Rather, Burch et al 's teaching is limited to the 
formation of a diagnostic colloid comprising discrete carbonaceous particles dispersed in a 
gaseous argon continuous phase. Indeed, the particle formation process described in Burch et al 
involves "evaporation to dryness of 140 MBq of sodium pertechnetate" in a graphite crucible by 
heating the crucible "to 2500° C in an atmosphere of pure argon." (See. Burch et al, pg. 866, 
lines 18-24, emphasis added). Assuming a constant heat of vaporization of water of 44.016 
kMnol as a fraction of temperature and a vapor pressure of water at 374 0 C of 1.65 x 10 s Torr 
the vapor pressure of water at the synthesis temperature employed in Burch et al., 2500 ° C, is 
predicted to be approximately 1.16 x 10 s Atm. (see, Exhibit A, a table from the Handbook of 
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Chemistry and Physics, 67 th Ed., showing the vapor pressure of water as a function of 
temperature a table from Physical Chemistry by P.W. Atkins, showing heats of vaporization and 
an estimate of the vapor pressure of water at 2500°C). Any water in the system described by 
Burch et al is in the gaseous state during particle formation. Therefore, it is not physically 
possible for water in the described particle generation system to be available as an aqueous 
medium (a liquid) for the dispersion of carbonaceous particles. 

Further, there is no suggestion in Burch et al to modify the diagnostic particles described 
therein to provide carbonaceous particles dispersed in aqueous media. Rather, Burch et al 
teaches away from the use of particles in aqueous media. For example, Burch et al note on page 
866, lines 4 - 10, that the <4 many limitations" associated with aqueous aerosols of technetium 
prompted their investigation of non-aqueous diagnostic particles. Moreover, the reference 
reports the benefits of non-aqueous radioactive tracers exhibiting no "clearance from the lungs" 
and having long diagnostic half-lives. As Burch et al. does not disclose or even suggest the 
existence of carbonaceous, fibrin-binding particles dispersed in an aqueous medium, it cannot be 
relied upon as disclosing the technical feature linking the claims of Groups MV. 

In view of the foregoing, it is submitted that the lade of unity of invention is improper. 
Accordingly, reconsideration and withdrawal of the lack of unity of invention is respectfully 
requested. 

Conclusion 

Based on the foregoing, this case is considered to be in condition for allowance and 
passage to issuance is respectfully requested. 

This Amendment is accompanied by a Petition for Extension of Time. Please deduct the 
fee of $1 10.00 as required by 37 C.F.R. 1.17 from Deposit Account No. 07-1969. If this amount 
is incorrect, please deduct the appropriate fee for this submission from Deposit Account No. 07- 
1969. 
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If there are any outstanding issues related to patentability, the courtesy of a telephone 
interview is requested, and the Examiner is invited to call to arrange a mutually convenient time. 



Respectfully submitted, 




Donna M Ferber 
Reg. No. 33,878 



Greenlee, Winner and Sullivan 

5370 Manhattan Circle, Suite 201 

Boulder, Colorado 80303 

Phone: (303)499-6080 

FAX: (303)499-8089 

E-Mail; winaertStoscnwiiLcom. 

Attorney Docket No. 5-00 

DMF:lla:4/29/2Q03 
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VAPOR PRESSURE OF WATER ABOVE 100°C (continued) 
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Table 4.7. Enthalpies of fusion and vaporization at the 
transition temperature, AJJ^/kJ mor 1 



TJK Fusion T b /K Vaporization 



Elements 










He 


3.5 


0.021 


4.22 


0.084 


At 


83.81 


1-188 


87.29 


6.51 


Xe 


161 


2.30 


165 


12.6 


Ht 


13-96 


0.117 


20.38 


0.916 


N 2 


63.15 


0.719 


7735 


5.586 


Oj 


54.36 


0.444 


90.18 


6.820 




53.6 


0.26 


85-0 


3.16 


a 


17X1 


6.41 


239.1 


20.41 


Br z 


265.9 


10.57 


332.4 


29.45 




386.8 


15.52 


458-4 


41.80 




234.3 


2.292 


629.7 


59-30 


Na 


371.0 


2.601 


1156 


98.01 


A« 


1234 


11.30 


2436 


250.6 


Inorganic compounds 








H;0 


273.15 


6.008 


373.15 


40.656 



44.016 ai f 





77/K 


Fusion 


7VK 


Vaporization 


Inorganic Compounds 










187.6 


2-377 


212.8 


18.67 




195.4 


5.652 


239.7 


23.35 


C0 2 


217.0 


8.33 


194.6 


25.23 (s) 


ecu 


250.3 


2.47 


349.9 


30.00 


cs* 


161.2 


4J9 


319.4 


26-74 


HaSO* 


283J 


246 




Organic compounds 








Of* 


90.68 


0.941 


111.7 


8.18 


CJU 


89.85 


2.86 


184.6 


14.7 


OH* 


278-6 


10.59 


353.2 


30.8 


CH 3 OH 


175.2 


3.16 


337.2 


35,27 


CjHjOH 








37.99 at r 


156 


4.60 


352 


' 434 



Data: AlP. 
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Estimate; of the Vapor Pressure of Water at 2500° C 



I. Assumptions and Boundary Conditions. 

AHvapOfcO) = 44.016 kJ moF 1 

AHvap(H20) is constant as a function of temperature 

Pvap(H 2 0, 374° C)) = 1.65 x 10 5 Torr = 217 Atm 

Ti=374°C 

T 2 =2500°C 



H. Estimate of Pv» P (H 2 0 ) at 2500 ° C using the Clausius-Clapeyron Relationship. 
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P = '( ,fn<A = ^^o^ 1 - 16 * 10 Attn 

vap exp(-6.28) 0.00187 
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